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Abstract: The doctrine of bona fide acquisition constitutes a significant principle in property
law. This statement delineates a legal framework wherein an individual who possesses
property but lacks the authority to dispose of it, transfers the property's ownership to an
innocent third party or encumbers it with a security interest. After the transfer, the bona fide
transferee acquires the rights of ownership to the property. The legislative purpose
underlying the bona fide acquisition is to protect the security of transactions. The trade of
illicit goods has historically been a substantial component of market dealings. Owing to
various reasons, purchasers are frequently unaware that the merchandise they acquire is of
illicit origin. The applicability of the bona fide acquisition principle to the trade of stolen
goods has consistently been controversial among scholars and professionals. This paper
thoroughly examines the subject by applying principles from both legal and economic
disciplines. After an in-depth investigation, the study concludes that the principle of bona fide
acquisition should be used in cases involving stolen goods in a restricted and circumscribed
manner.
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1. Introduction

The concept of bona fide acquisition is an important concept in property law. This legal schema
describes a situation in which an individual who exercises de facto control over a property without
the authority to sell it, conveys the property's ownership to an unsuspecting third party or
encumbers it with a security interest. Upon completion of the transfer, the bona fide recipient
obtains the legal rights of possession and control over the property, contingent upon their naiveté
and the fulfillment of other legal prerequisites. The legislative goal of the bona fide acquisition
regime is fundamentally geared towards safeguarding the integrity of transaction Throughout
history, the commerce of misappropriated chattels has been a fundamental element of business
transactions. To make illicit goods appear legitimate, criminals frequently exert efforts in
concealing the stolen items, thereby endowing them with a veneer of legality. This can result in
unsuspecting purchasers acquiring property with inherent title defects. Without a bona fide
acquisition framework, the rightful owner of misappropriated assets could claim repossession at any
time, potentially causing financial harm to the person who acquired the assets if the seller cannot be
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located. Such a contingency could erode trust in the transaction process. Nonetheless, the
application of the bona fide acquisition doctrine to transactions involving stolen items is not an
unconditional demand. Although the system provides protection of bona fide purchasers who
acquire products with title imperfections, it also paradoxically benefits individuals involved in the
illicit selling of stolen property. The prospect of a more effective marketplace for stolen goods
goes against the interests of society and the legal principles that guide it [1].

Takashi Aratake, a Japanese scholar, supports the application of the idea of bona fide purchase of
stolen items. According to his argument, if the conditions for bona fide acquisition are met, both
misappropriated property and property that is held in trust can be subject to this doctrine [2]. In
contrast, scholars who adopt a negative view are divided into two factions. One party holds an
absolutely negative position. For instance, the Chinese scholar Wang Yi contends that the owner of
stolen items should not be held responsible for the unauthorized disposition of their property.
Therefore, such goods should not be governed by the concept of bona fide acquisition [3]. Another
group holds a more negative stance. Chinese scholar Wang Limin argues that although the principle
of bona fide acquisition does not generally apply to stolen goods, there may be exceptions in certain
situations. For example, if the goods are purchased from a public market or acquired through a strict
auction process, and the transferee has paid the full price and taken actual possession [4]. This
theory has gained recognition and adoption in Chinese civil law.

This paper aims to provide an in-depth analysis of a typical scenario and explore how the bona
fide acquisition system might be applied to stolen goods by integrating economic principles. The
purpose of this study is to offer insightful guidance and references for the future development of the
bona fide acquisition system from an economic perspective. This article will thoroughly analyze the
case and evaluate the effectiveness of the current legitimate acquisition system in addressing the
problem of stolen products. It will utilize concepts such as economic efficiency, market processes,
and transaction costs to examine the rationality of the system and find possible areas for
enhancement.

2.  Case Analysis

Regarding the bona fide acquisition of stolen goods, the author wishes to introduce a common
scenario in market transactions for discussion. Unaware that David had stolen the watch from Peter,
who had already reported the theft to the police, John bought an old watch from his acquaintance
David. In this case, John is designated as Party A, David as Party B, and Peter as Party C. A
diagram can thus be constructed as shown in Figure 1.
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Figure 1: Diagram of bona fide acquisition case

Although different jurisdictions may not apply the system of acquisition in good faith to stolen
goods, the legal elements of acquisition in good faith generally include three points, such as the
buyer lacking awareness of the illegal source of the goods, paying a reasonable consideration to the
seller, and actually possessing the goods. From the perspective of case analysis, John had no
reasonable basis to know that David had stolen the watch from Peter, but he had paid David a fair
market value and was in possession of the watch.
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In this case, whether John can obtain ownership of the watch according to the system of good
faith, the legal systems of different countries provide different solutions. According to the
provisions of China's civil law, if John wants to legally obtain ownership of the watch, he must buy
it through an auction house or an authorized operator [5]. German civil law, as an important
reference for Chinese civil law, has similar legal provisions for this situation [6]. The United States
law, representing the common law system, explicitly states that only open market transactions apply
to stolen goods obtained in good faith [7].

This reflects that in most parts of the world, the goodwill acquisition of stolen goods is relatively
conservative; that is, in principle, the possibility of the goodwill acquisition of stolen goods is
denied, but in order to ensure the safety of market transactions, an exception is provided for stolen
goods transactions under specific circumstances. However, in sharp contrast to the mainstream view,
Italy's law clearly stipulates that the transferee who obtains the goods from the non-owner can
obtain ownership through possession, on the condition that it is in good faith and holds the
corresponding ownership transfer certificate. If the ownership certificate does not indicate the
existence of other people's rights and the transferee is in good faith, the possessor can acquire
ownership without any burden [8]. Italy's laws do not set restrictive conditions on the trading place
or trading mode, as the laws of other countries do, which shows that Italy's regulations are open to
the acquisition of stolen goods in good faith. This means that if the case occurred in Italy, it is
possible for John to obtain ownership of the watch according to the system of good faith
acquisition.

3.  Analysis with Economic Theories of Law

In the realm of legal scholarship, the doctrine of bona fide acquisition is widely acknowledged as a
legal mechanism that seeks to balance the maintenance of social order with the safeguarding of
transaction security. An in-depth analysis from the perspectives of law and economics reveals that
in a stable social order, the original owner typically faces lower risks than the bona fide purchaser
[9].When assessing the assumption of risk, the law tends to allocate risk reasonably to the party
capable of bearing it, meaning that the party with the least risk should bear a greater cost of
information monitoring. This allocation principle is based on efficiency and equity considerations,
aiming to optimize the allocation of resources and reduce the overall social cost [10].

However, if the application of the doctrine of bona fide acquisition to stolen goods is not
recognized, the original owner will exercise the unlimited right of pursuit and the right of action
against the world granted by property law to pursue the bona fide purchaser who has already taken
possession of the goods. Since the original owner's property rights are not lost due to the disposition
without authority, their cost of monitoring the goods is relatively low, while the bona fide purchaser
must bear a higher cost of information monitoring. This may lead the bona fide purchaser to
conduct a thorough investigation of the goods' attributes before the transaction to avoid the risk of
the goods being reclaimed after purchase, thereby reducing market efficiency and causing a sense of
insecurity among market participants, which clearly does not align with our expectations for a
healthy market order.

Furthermore, if stolen goods can fully apply the doctrine of bona fide acquisition, the original
owner will bear heavier obligations, namely, to maintain due diligence over the goods to reduce the
information monitoring cost for the bona fide purchaser. At the same time, the bona fide purchaser
should bear the due diligence obligations in the general open market transaction, pay a reasonable
price, and obtain actual possession of the goods to prove their trustworthy faith. This distribution of
obligations helps to alleviate the concerns of the bona fide purchaser and improve the efficiency of
market circulation. However, it also brings new problems, emphasizing that the compromise-based
doctrine of bona fide acquisition is designed to maintain transaction security, not the norm of the
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market. The property rights obtained by the bona fide purchaser are based on those lost by the
original owner due to illegal means. If the doctrine of bona fide acquisition is fully applied, even if
the thief is arrested, the original owner will become a pure victim when the thief cannot pay or the
goods have special significance and will have to pay a high price to protect the goods from theft,
and the market for stolen goods may become more efficient, which is what we do not want to see.
In addition, this limitation should also be reflected in some stolen goods with special attributes,
such as relics of heroes or cultural relics, which often have a higher scarcity attribute and have a
smaller impact on market efficiency. Due to their strong personal or cultural attributes, both the
original owner and the bona fide purchaser will exercise the greatest due diligence in information
monitoring, and the price of such goods is often difficult to measure, sometimes not changing with
market transaction rules, so it is difficult to speak of paying a reasonable price, and the doctrine of
bona fide acquisition is naturally difficult to implement in such goods [11].

Therefore, starting from the perspective of law and economics, this paper concludes that stolen
goods should conditionally apply the doctrine of bona fide acquisition but should be limited or
treated as an exceptional case. Considering the illegal nature of stolen goods, they are essentially
different from the property disposed of by a person without the right to dispose. The increased
obligations should be equally reflected between the original owner and the bona fide purchaser;that
is, the bona fide purchaser should purchase stolen goods from the open market, and the original
owner still has the right of pursuit of the property, but this right of pursuit should be time-limited.
Because exercising rights to a certain extent is also an obligation, violating obligations should bear
the corresponding adverse consequences, that is, the loss of property rights. In addition, other legal
mechanisms should be considered, such as supervision of the trade in stolen goods, insurance
compensation for the original owner, and other measures to balance the interests of all parties and
promote the healthy and orderly development of the market.

4. The Advantages of Bona Fide Acquisition System

In the legal context, transactional security is bifurcated into static and dynamic dimensions. Static
security refers to the legal protection of the possessory and proprietary status of the rightful owner,
where no one is allowed to infringe upon these rights without the owner's explicit manifestation of
intent. For instance, once property rights are delivered or registered, the owner acquires rights that
are enforceable against the world, known as "erga omnes" and "reversionary rights," which are
endowed with the force of public notice, enabling any third party to ascertain the propriety of
engaging in transactions based on such static publicity. This static security is an affirmation of the
absolute nature of property rights, providing a foundational and predictable legal environment for
transactions.

However, with the rapid development of society and the increasing demand for transactional
efficiency, the absolute protection of static security alone can no longer meet the evolving needs of
the commodity market. Consequently, there is a growing necessity to protect dynamic security.
Dynamic security emphasizes that the reasonable trust between transacting parties should be
safeguarded by law, and throughout the transaction process, based on this trust, third parties may
also achieve the legal effects of property ownership. The protection of dynamic security reflects the
legal focus on the continuity of the transaction process and the certainty of the transaction outcomes,
aiming to foster more efficient economic development.

Contemporary society's protection of property rights is gradually shifting from static to dynamic
security. This transition demonstrates an emphasis on the security of commodity transactions and
reflects the legal promotion of market vitality and economic efficiency. Traditional civil law theory
focuses on the protection of static transactional security, while modern civil law theory increasingly
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emphasizes the protection of dynamic security to adapt to the needs of modern economic
development [12].

When addressing the issue of bona fide acquisition of stolen goods, a complete denial of its
application while protecting the original owner's property rights, i.e., static security, may harm the
interests of bona fide purchasers, i.e., dynamic security, affecting the normal conduct of market
transactions. Conversely, a complete affirmation of the application of the bona fide acquisition
system for stolen goods while protecting the interests of bona fide purchasers, i.e., dynamic security,
may neglect the legitimate interests of the original owner, i.e., static security. Therefore a restricted
allowance for the application of the bona fide acquisition system to stolen goods, while protecting
the dynamic security of bona fide purchasers, retains the right of the original owner to reclaim
property rights within a statutory period. This balanced approach not only maintains the security of
market transactions and promotes market prosperity but also protects the legitimate rights and
interests of the original owner, conducive to achieving substantive justice, promoting correct values,
and realizing the intrinsic value of legal order.

5. Conclusion

This paper employs case analysis and the concepts of law and economics to examine whether the
theory of bona fide acquisition should be applicable to stolen goods, concluding that the doctrine
should be conditionally applied to such items. The analysis offered in this paper aims to serve as a
guide for legislative bodies in various regions, assisting them in their legislative work and
promoting the enhancement and development of legal systems.

However, this essay also has several shortcomings that partially limit the size and scope of the
research. This paper lacks empirical research on the relevant legal issues, hence failing to
comprehensively illustrate the practical functioning and social effects of the bona fide acquisition
system in different scenarios. Moreover, there are deficiencies in the argumentative skills of the
paper, since some analysis and discussion requiring further logical and organized development.
Subsequent research endeavors will strive to compensate for these deficiencies.

The embodiment of the bona fide acquisition system into legal codes may seem to consist solely
of specific legal provisions, but the legal principles and underlying essence behind it are highly
profound. This system is not only related to various legal fields such as property law and contract
law but is also closely related to macro-level variables like social order and market efficiency. As
society progresses and the market economy becomes more advanced, the connotation and extension
of the bona fide acquisition system are also evolving and enriching. The bona fide acquisition
system is a result of the interplay between social order and market efficiency, and is bound to
develop and present new characteristics and demands as time changes, making it a very challenging
and valuable field of study for legal scholars. This paper and future in-depth research on the bona
fide acquisition system has the potential to not only promote the development of legal theory but
also provide more guidance and valuable insights for legal practice.
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