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Abstract: Environmental Impact Assessment (EIA) refers to the process of assessing the
possible impact of planning activities on the environment. This paper contends that the
current international legal framework does not adequately delineate the activation criteria for
EIA and overlooks the significance of international collaborative duties that come into play
when sovereign states embark on the initiation and execution of EIA processes. Only in
relation to the general principles of international law can the nature of the EIA’s obligation
be comprehended. When dealing with cross-border damage, the requirement for due diligence
is complemented by an implicit responsibility to collaborate. This latter obligation arises
under identical situations as the due diligence requirement, particularly in response to 'the
likelihood of significant environmental damage,' and thus, it needs to be satisfied by the
national government under equivalent circumstances. This paper argues that the court’s
interpretation of environmental impact assessment is incomplete which is reflected in two
aspects: (1) the ambiguity in the court's grasp of the EIA threshold's unpredictability. The
International Court of Justice fails to clarify the criteria for establishing a 'substantial
environmental risk'. (2) The court's oversight in considering the duty to collaborate could
result in an overemphasis on the material aspects of EIA-treating it merely as a technical
instrument. By reintegrating the cooperation duty, a more balanced perspective on the
procedural elements of EIA could be achieved. Delving into strategies to rectify these two
deficiencies and obtaining a holistic insight into the International Court of Justice's approach
to EIA will yield substantial implications and relevance for future EIA-related endeavors.

Keywords: Environmental Impact Assessment (EIA), EIA general principle, Due Diligence,
Cooperation Obligations, Legal disputes.

1. Introduction

The Environmental Impact Assessment (EIA) has garnered significant attention from the international
community as a crucial instrument for sovereign states to take preventive action and logical planning
for activities that could have a major impact on the environment. The procedural rights and
obligations of international treaties and documents, such as the Espoo Convention, the United Nations
Convention on the Law of the Sea and the Rio Declaration provide for the procedural rights and
obligations of Environmental Impact Assessment with respect to proposed activities between states
[1]; activities need to be forecasted and evaluated in order for the state to make decisions [2].

© 2024 The Authors. This is an open access article distributed under the terms of the Creative Commons Attribution License 4.0
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Proposed inter-state activities that may have a significant potential impact on the marine
environment are subject to the obligation of direct Environmental Impact Assessment compliance [3].
However, these treaties are in force only for party states. In its judicial practice, the International
Court of Justice has always emphasised that legal documents must be interpreted and applied within
the entire legal system prevailing at the time of interpretation [4]. The International Court of Justice
has interpreted the Environmental Impact Assessment primarily in light of the precautionary principle
of risk in international environmental law, which states that a state facing potential transboundary
harm must take all reasonable steps to prevent or lessen the risk of its occurrence.

This conclusion can be drawn from the body of existing jurisprudence. In Costa Rica v Nicaragua
and Nicaragua v Costa Rica, the ICJ linked the Environmental Impact Assessment to the due
diligence obligation in the Precautionary Principle of Risk, arguing that the EIA needs to implement
due diligence around the precautionary Principle of risk, and the conduct of EIA must be understood
in light of due diligence obligations [5]. The relationship between the precautionary principle of risk
and more specific customary rules, such as the duty of due diligence and the duty of notification and
consultation, is the focus of the judge’s debate in the case [6]. In addition, specific disputes, such as
the nature of Environmental Impact Assessment in international law, the differences of triggering
mechanisms under specific case facts, the criteria for defining transboundary environmental pollution,
and the criteria for judging ‘significant risk of transboundary harm’ need to be resolved.

Through searching HeinOnline, Westlaw, CNKI and other websites with ‘EAI, EIA Case’ as the
keywords, it can be concluded that the mainstream research focus of academia is to explain the legal
nature and legal basis of the transboundary environmental impact assessment system. Regarding the
optimisation of EIA rules at the enforcement level, Elisabeth Druel believes that improving the
implementation mechanism of the environmental impact assessment process beyond national
jurisdiction (ABNJ) is the key to filling the regulatory and governance gaps in the region [7]. In the
negotiation process of the international agreement on Biological diversity in areas beyond National
Jurisdiction (BBNJ), Environmental Impact Assessment is one of the four subjects of the negotiation
and is stipulated as one of the ‘zoning management tools’ [8]. Amy Boyes believes that a new
implementation agreement for EIA should be developed [9]. Boyle and Connelly et al. conducted a
number of studies on the Espoo Convention and the environmental impact assessment process [10],
which expounds on the application of the transboundary EIA system in the eight Arctic countries
from the perspective of practice [11].

Concerns the court did not address were: (1) Does the EIA embody all of the obligation
requirements in the precautionary principle of risk? (In addition to due diligence obligations) (2)
Environmental issues are borderless, and many international law documents do not clearly define the
concept of EIA, and there are no clear provisions on the threshold to trigger EIA [12], these problems
beg the questions: how can transboundary environmental pollution be defined? What are the criteria
for defining the scope of environmental damage? How does a country know which activities pose a
‘risk of significant transboundary harm’?

The first part of this paper discusses the origin and content of EIA, and how the controversy over
the content of EIA is related to the formation process of EIA. The principles of general international
law adopted by the International Court of Justice, the Permanent Tribunal of Justice (PCA) and the
Maritime Tribunal in EIA case practice are then discussed. It believes that it is based on the principle
of risk prevention, and requires states to fulfil ‘due diligence obligations’ and ‘notification and
consultation obligations’. The cooperation concept places more emphasis on notifying other states
and getting their opinion on actions that could impact their interests than the precautionary principle
does on states’ obligations to tell others of the adverse effects of their actions [13].

The second part of this paper discusses the existing problems and limitations of the ICJ approach,
which mainly involves two aspects: the first is that most treaties have requirements concerning EIA
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obligations, and this paper holds that EIA can be understood as a ‘highly instrumental technology’
and ‘a procedural obligation’ in terms of its content. These two explanations should coexist and
complement each other. The court did not attach importance to the equally important duty of
cooperation in the precautionary principle of risk. Ignoring the obligation to cooperate would skew
international law toward the first thin, technical interpretation of the content of the EIA as described
in the first part of this article. On the other hand, reintroducing the obligation to cooperate would
make the ‘procedural’ nature of the EIA more clearly visible from a prudent perspective [13].

The second aspect is that the court has not clearly defined the threshold for triggering EIA, and
there is a lot of uncertainty. This may cause significant inconvenience for EIA in practice, and
studying this issue is also the key for EIA to reintroduce the obligation to cooperate. The third part of
this paper is the conclusion, which summarises the future trend of EIA-the globalisation of ETA will
make the application and practice of EIA beyond national jurisdiction (ABNJ) more and more
widespread-and illustrates the importance of EIA in international law. Finally, the thesis concludes
that a more comprehensive and full understanding of EIA and the discovery of its shortcomings from
the perspective of ‘principles on which court cases are based’ will provide a deeper understanding of
the connotation of EIA in international law, and will have important reference value for future judicial
practice.

2. Overview of the Environmental Impact Assessment System
2.1. Development of EIA: from Domestic Law to International Law

The EIA system originated in the 1969 National Environmental Policy Act of the United States, and
has gradually been adopted by more than 100 countries [14], becoming an important part of domestic
environmental policies [15]. Numerous cases illustrate the application of this legal instrument for
conducting EIA. However, these examples typically highlight the constrained influence of domestic
legislation on transboundary environmental impact assessments (TEIA) [16]. Furthermore, the
Canadian Environmental Impact Assessment Act, which draws inspiration from the U.S. legislation,
contains notable provisions in Article 19. These encompass the enhancement of alternative options
within EIA reports, the inclusion of strategies to alleviate impacts for planned projects, and the
requirement for the commission to produce reports on the proposed initiatives [17].

The Espoo Convention was one of the first multilateral treaties to specify the procedural rights and
obligations of contracting parties (between sovereign states) with respect to the transboundary effects
of proposed activities. This treaty provides for EIA when approving projects likely to have significant
adverse transboundary effects, and establishes procedures for taking environmental impacts into
account when making decisions in the transboundary (inter-state) context [1]. Later, according to
Principle 17 of the Rio Declaration on Environment and Development, environmental impact
assessment means that the relevant authorities of a country must predict and assess the proposed
activities which are likely to cause significant adverse effects on the environment in order to make
decisions [2]. This definition has been incorporated into numerous subsequent global legal
instruments, albeit with differing phrasing. According to the International Law Commission's Draft
Articles on the Prevention of Cross-border Damage from Dangerous Activities, any consent provided
by a state for an endeavor that is likely to induce cross-border damage must be substantiated by an
evaluation of the potential harm, which includes conducting an EIA [2].

In the area of marine ecosystems and biodiversity conservation, Regulation 206 of the UNCLOS
explicitly mandates the establishment of an EIA framework for all maritime operations. It stipulates
that should any activity falling under the authority or governance of a state party potentially result in
considerable contamination or detrimental effects on the marine ecological sphere, the state is
compelled to evaluate the prospective implications of such activity on the marine milieu [3]. The
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advisory panel for seabed conflicts, in the 2011 Consultative Opinion rendered by ITLOS [18],
distinctly highlighted that performing EIA constitutes a direct responsibility under the UNCLOS and
a fundamental duty under international customary law [18].

Participants and organizations within the international legal forum for maritime law affirm that
within the designated ‘area’, the state's accountability and advisory obligations also encompass the
requirement for conducting EIA [19]. The The Convention on Biological Diversity delineates EIA as
a methodology for evaluating the anticipated environmental repercussions of a projected venture,
considering both the beneficial and detrimental socioeconomic, cultural, and public health
implications [20]. The UNEP, in its guidelines for Objectives and Principles for Environmental
Impact Assessment, characterizes EIA as the process of examining, analyzing, and appraising
proposed actions to ensure that they are conducive to environmentally friendly and sustainable
progression [21].

2.2. What Principle is the EIA Based on?

The founding and management of the TEIA framework are underpinned and directed by fundamental
principles of global environmental legislation. Drawing from pertinent international documents, legal
rulings, and scholarly insights, this study posits that the 'precautionary principle' stands as the
directive in TEIA.

A comprehensive examination and grasp of the foundational principles that underlie EIA offer
profound insights into the formation and structure of the EIA framework. This understanding also
paves the way for enhancements in cross-border environmental impact evaluations. In Stee/ Rhine
case of 2005 [21], the Permanent Court of Arbitration (PCA) explicitly stated that‘fundamental
principles of international law’necessitate that states assume a duty to forestall, or at the very least
minimize, considerable environmental harm during extensive construction projects [21]. The ICJ, for
the first time, mandated that states take environmental preservation into account and perform EIA
prior to initiating proposed actions in the Gabisc-Nagymaros case [22]. Judge Velamantelli
articulated that this duty was an aspect of general international law, viewing it as‘an expanded specific
application of the risk-based precautionary principle’[22]. Velamantri firmly connected the duty to
carry out EIA with the responsibility to avert significant environmental harm [23].

EIA was an obligation that did not exist in 1839, but the court upheld the Netherlands’ claim on
EIA in its interpretation of Belgium’s rights and obligations under the 1839 treaty. Nevertheless, in
the Steel Rhein case, the adjudicating body refrained from categorising the Netherlands’ EIA
requirement as a tenet of customary international law. Instead, it determined that the Netherlands,
exercising its sovereign rights, was entitled to demand an EIA for the railway case, with the said
obligation stemming from Dutch internal legislation. The court found that this request, made by the
Netherlands under its own domestic law, was in accordance with international law.

Additionally, in the United Kingdom v. Corfu Strait of Albania case in 1949, the ICJ noted that, as
‘a customary rule’, the precautionary principle ofrisk derives from a state’s duty of care in its territory:
‘It is the duty of States not to deliberately permit their territories to be used for acts violating the rights
of other States’ [23]. This paper argues that the issue of liability for environmental damage in the
Corfu Channel case could serve as a valuable reference for future cases of EIA violations, since both
the EIA case and this case are based on the same international principle: the precautionary principle
ofrisk, and both require states to fulfil their duty of consideration.

2.2.1.Due Diligence

The inception of the ICJ’s rationale stemmed from its precedent in the Pulp Mill case, wherein the
court was tasked with establishing whether the duty to undertake an EIA could be interpreted as a
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contractual clause binding the signatories to ‘safeguard and maintain the health of marine ecosystems’
[24]. In finding that the obligation to conduct an EIA should be regarded as a principle to prevent
environmental harm, the court held that parties should exercise a ‘duty of due diligence’ [25].
Furthermore, if the party planning works that may affect the condition of a river or its water quality
does not carry out an EIA of the potential effects of such works, the due diligence and duty of
vigilance and prevention implied by it will not be deemed to have been exercised [25].

The precise nature of the EIA mandate remains unclear due to the judicial interpretation of a
convention in the Pulp Mill case, which did not distinctly set a precedent for a customary norm.
Nonetheless, the ICJ alludes to the EIA requirement as an ‘essential provision under the umbrella of
general international law,” observing that this duty is inherent in the concept of due diligence
(whereby due diligence, while a contractual obligation in this instance, is also recognised as a standard
customary rule) [25].

During 2003 Johor Strait land reclamation case [26], Malaysia contended that Singapore's actions
in reclaiming land could potentially infringe upon its rights within the Johor Strait. The Malaysian
government sought to halt Singapore's operations by seeking a provisional injunction from the
adjudicating body. Regarding EIA, Malaysia's stance emphasized the necessity of revealing
comprehensive project details, enabling Malaysia to adequately review and critique the proposed
activities. Essential information was to encompass updates on the project's development, the extent
of the proposed plan, construction techniques, the provenance and variety of materials used, and
conservation and mitigation strategies [25]. Ultimately, the tribunal did not order Singapore to cease
its activities. Nevertheless, considering Malaysia's EIA standards and the necessity for transparency,
the nations were directed to collaborate on a framework for the exchange of information and prior
evaluation [25].

The ICJ clarified that the specifics of an EIA are subject to each country's laws, yet they must
correspond with the specifics of the case at hand and meet the standards of reasonable care [25]. The
court did not distinctly confirm an obligation under‘universal international law’to conduct EIA. There
is ongoing debate about the interpretation of‘universal international law,’which differs from the
‘universal international law’ [27] and is not recognized as a separate source of international legal
norms in the Statute of the International Court of Justice [28]. This approach appears to reflect an
evolving interpretation of treaty obligations to prevent harm, considering the established practice of
conducting EIA [29]. The court failed to explicitly define the practice as a customary obligation in
international environmental law, and it refrained from examining the nations’ actions or seeking legal
counsel pertinent to environmental assessment procedures [30]. Instead, it seemed to derive this duty
from the principle of due diligence [30].

2.2.2. Notification and Consultation Obligations

The ICJ, presiding over the Pulp Mill case, delved deeper into the pivotal role of EIA in relation to
the obligations of states to inform and enter into dialogue. The obligation to notify is based on an
international agreement. The ICJ emphasized that in situations where it is necessary to inform an
adjacent state of potential transboundary harm, the EIA provides the basis for such notification,
enabling the affected state to assess the degree of its impact through the sharing of detailed evaluation
information [25]. Consequently, the environmental impact assessment must be communicated before
granting any consent [25]. However, the duties are defined as separate and continuous. Only if the
EIA document indicates a likelihood of significant transboundary harm will the notification and
consultation procedures be initiated [25].

In the main judgment for the Certain Activities/Construction of Roads case, the 1CJ referenced the
Pulp Mill case and once more connected the duty to carry out EIA directly to the states' due diligence
obligations [25]. Although the ruling was seen as treating EIA as a kind of customary duty [31], the
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court retained its unclear position on the customary international law status of the EIA obligation, for
the same reasons as in the Pulp Mill case, and again failed to examine the practices of states and legal
advice [5].

In Ecuador v. Colombia Aerial Spraying of Herbicides case, Ecuador contended that Colombia
did not evaluate the potential cross-border impacts of herbicide aerial spraying and did not perform
an EIA, thereby neglecting to provide adequate notification, consultation, and cooperation with
neighboring states [32]. Subsequently, the two states agreed upon a new framework in 2013, and the
ICJ confirmed Ecuador's request to terminate the proceedings.

In summary, it is clear that the EIA requirement compels thorough examination by addressing
more specific requirements, thus the EIA requirement must be interpreted in accordance with its core
fundamental tenets. In this regard, the notion of due diligence functions not only as a guiding principle
for the intrinsic logic of conducting EIA but also as a more significant and influential element,
establishing the criteria for assessing the sufficiency of these evaluations. It is apparent that EIA only
address a fraction of the broad spectrum of damage prevention criteria; specifically, they relate to
risks that may arise from proposed physical interventions and are relevant to the project’s planning
phase [5].

3.  Controversial Issues of Environmental Impact Assessment
3.1. The Court Shall Fulfil its Outstanding Obligation to Cooperate

Taking into account the core elements of the EIA and the general principles of international legal
standards that underpin it, fundamentally, EIA can be characterized as an 'extremely versatile
planning technique'. This interpretation regards EIA as a stringent technical specification [33] for
producing environmental information and as a ‘tool’ for enlightening sovereign states regarding the
environmental consequences of impending and prospective projects/activities [13]. Srates that
undertake EIA are compelled to perform a meticulous examination of the anticipated and possible
effects on environmental factors such as aquatic systems, atmospheric conditions, terrestrial
substrates, climatic patterns, vegetation, wildlife, and human demographics for prospective research
initiatives [34]. Numerous scholars have acquired an in-depth grasp of this approach, viewing it as an
'administrative decision-making structure'—a notion that underscores the significance of government-
sanctioned expert managers in the collection and assessment of a broad array of pivotal data relevant
to policy determinations, thus guiding their discretionary powers [35].

From a process-oriented perspective, EIA is deemed a 'mandatory procedural requirement'. This
interpretation elevates the concept of EIA to a more intentional and calculated term [13]. Furthermore,
EIA transcends mere technical support by instituting a 'procedure' for countries that might be affected
by the proposed initiatives. This system guarantees that these countries are aware of the potential
impacts on their interests and encourages them to thoughtfully integrate these concerns into their
policy-formulation processes [36]. In the case of the 2001 MOX Plant case [37], Judge Mensah, in
his dissenting opinion, ruled that any infringement of a procedural entitlement stemming from the
obligation to collaborate or negotiate or to execute a comprehensive EIA was not irrevocable [38].
He opines that the duty to conduct EIA constitutes a procedural entitlement.

Judge Szekely determined that the British violation of Article 207 in the UNCLOS encroached
upon Ireland's distinct material entitlements, and the UK neglected its duties as stipulated in Articles
204 and 205 by neglecting to furnish Ireland with the requisite EIA reports and documentation.
Concurrently, Szekely connected the EIA to issues of piracy, maritime pollution, and terrestrial
pollution governed by UNCLOS Articles 102, 103, 194, and 207, concluding that the UK did not
fulfill its responsibilities to forestall the potential emergence of these concerns. He highlighted the
court's denial of the potential for an irreversible effect on Ireland post-plant activation due to the
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insufficiency of the EIA, asserting that Ireland possesses a significant procedural right that is more
than just incidental [39].

The Indus Waters Kishenganga arbitration [40] underscores more rigorous procedural demands
of EIA. The arbitrator in this dispute obligated India to present documentation verifying the EIA of
the Kishenganga Dam [40]. Upon India submitting its 2002 EIA report as part of its responsive
documentation [40], the arbitral panel deemed India's EIA deficient in establishing the Kishenganga
River's minimum flow rate; this underscores the necessity for ongoing enhancement of documentation
and data [40]. Consequently, the arbitral body delivered a preliminary arbitration ruling on February
18, 2013, with the conclusive award rendered on December 20, 2013, following the parties'
information augmentation [40]. In the 71995 case of French Underground Nuclear Tests 11 [41], New
Zealand contended that France was bound by particular treaty clauses and customary international
law to carry out an EIA before commencing nuclear tests [42]. This stance on the obligation for TETA
was partially endorsed by the dissenting opinion of Judge Weeramantry. Judge Velamantelli observed
that the duty to conduct TEIA stood separately from treaty legislation [41].

Nonetheless, the ICJ ruled that New Zealand's assertion was not within the scope of the 1974
judgment's paragraph 63 and thus should be dismissed, opting not to provide an elaborate examination
of the EIA obligation in that case [41]. Hence, it becomes evident that the EIA's intent is to legitimize
the decision in the perspective of the impacted nation and its populace by confirming that the decision-
maker (the state executing the EIA process) thoroughly considers broader interests [43]. From this
standpoint, the EIA serves as both a preventive measure against severe damage and a procedural
mechanism for ultimately validating the decision [44].

The present study provides an overview of the substantive and methodological aspects of EIA,
akin to qualitative examination. It examines whether the foundational international legal precepts
underlying EIA, which is the focus of this research, adequately reflect or equilibrium the
interpretation of its material and methodological facets. In the context of the overarching international
principles that EIA is grounded upon in the aforementioned cases, the judicial body refrained from
inquiring into whether the EIA's necessity was solely to fulfill the duty of preventing harm or if it
also sought to satisfy other general responsibilities concerning the proposed activity. Nonetheless,
when the duty to prevent harm is activated, the identical scenario-the undertaking of a project with
the potential to cause considerable cross-border damage-also activates the duty to collaborate.

Conforming to the principle of harm, when a country contemplates an action that may harm
another, the obligation to collaborate is essential in order to reconcile the competing sovereign
assertions of the implicated states. The imperative to prevent harm is intended to define and demarcate
the confines of each state's actions: as long as the actions of neighboring states are confined to their
own territory, there is no need for states to consider or accommodate the interests of others. The
responsibility to participate in cooperative endeavors acknowledges cross-border harm as a mutual
concern. It acknowledges that contemporary environmental challenges do not easily or tidily fall
within state boundaries and encourages nations to align their individual interests with those of their
neighbors: ‘If due diligence is the first principle in dealing with transboundary environmental risks,
then cooperation is the second principle.’[45]

International environmental law also clearly establishes the obligation to cooperate and the
obligation to prevent harm. Principle 24 of the Stockholm Declaration [46], Principle 27 of the Rio
Declaration [2], UNCLOS [3], the Convention on Biological Diversity [19] and the Ozone Convention,
etc. all provide for an obligation to cooperate. The obligation to cooperate is expressed in general
terms (as indicated in principle 27 of the Rio Declaration) [47] and its structure is open-ended;
however, it also involves a thorough commitment to work together with other state members and
international bodies, as well as to actively promote and engage in scientific and technological
advancements [48]. A specific responsibility to collaborate emerges particularly in the context of
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shared resources and cross-border damage, originating from the principle established in the Lanoux
case [49] and articulated in Principle 19 of the Rio Declaration [2].

The requirement for mutual assistance via notification and discussion is embedded within
numerous agreements pertaining to waterways [50] and the contamination that crosses borders [51],
and it has been acknowledged as a standard international legal precept [49] by diverse bodies
responsible for codification [52] and judicial entities [22], among them the International Court of
Justice, particularly in specific cases involving activities and transportation corridors [5]. The genesis
of the duty to collaborate can be found in the Lac-Lanus arbitration, which established that the
initiating state is compelled to notify and enter into dialogue with states that might be affected by
proposed measures, although these affected states do not have the power to flatly decline the proposal.
The scenarios that call for this duty of cooperation are in synergy with the ‘non-harm’ doctrine. Thus,
both obligations are fulfilled when there is a significant possibility of transboundary harm. The
Environmental Impact Assessment procedure, which details the timeline for notification, the entities
to be notified, the information to be shared, and the structure for consultation, acts as the primary
conduit for fulfilling the duty of cooperation regarding the prospective actions.

The core purpose of the duty to engage in joint efforts is considered by the EIA to be the
fundamental ‘functional’ device, intended to prevent any plausible harm [5]. Nevertheless,
cooperation should not be perceived merely as the fulfillment of compulsory obligations. In the realm
of environmental issues, the duty to inform arises from the duty to warn, which was established in
the Corfu Channel case [53], as a method to prevent impacting the interests of other nations, and from
the necessity for conjoint stewardship of shared natural assets; for instance, in the Pulp Mill case,
cooperation is viewed as a tactic for ‘collective handling of environmental degradation risks’[25].
The framework for preventing dangers seeks to define the boundaries of territorial sovereignty, while
cooperative efforts emerge in contexts of mutual interest [54]. The reconciliatory function of
cooperation was clear in the International Law Commission’s draft articles on the Prevention of
Transboundary Harm from Hazardous Activities, where the principles regulating international
watercourses were used to shape the obligation ‘to seek a solution that achieves a fair balance of
interests’[55]. The implication is that determining rights in cases of transboundary damage is
contingent and requires a degree of political negotiation and agreement.

The obligation to work together is intended to reconcile clashing national objectives that arise
when a nation's actions could affect the environmental state of another country. In the Mox Plant case,
Judge Wolfrum underscored the importance of cooperative efforts in shifting towards collective well-
being, dependent on the following benchmarks: the requirement to cooperate represents a crucial shift
in the general trajectory of the international legal structure. It balances the principles of the state, thus
ensuring that the interests of the community are combined with national interests vis-a-vis
individualism [37].

If the notion of working together is regarded as a reinforcement for preemptive strategies, it is
clear that there is no imperative to notify or involve other countries as long as the state in question
exercises due care and takes fitting steps to forestall harm. The responsibility of due diligence doesn't
automatically include an obligation ‘towards others,” whereas the duty to cooperate implies a
proactive approach to understanding the consequences from the perspective of the affected country.
The duty to collaborate is closely linked with the requirement of due diligence, and both should be
seen as complementary and mutually beneficial. The responsibility that emerges when potential
impacts are considered is articulated by Benvenisti in a manner that mirrors the cooperative obligation:
whenever sovereign states contemplate policies that might affect either external entities or, on a
broader scale, global well-being, they should afford those external and global concerns the respect
they are due [56].
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The requirement to ‘pay due respect’ is met by providing the relevant states with comprehensive
information to understand the potential implications on their interests and by offering them an
opportunity to express their viewpoints, guaranteeing their input is taken into account in the policy-
making process. The need for sincerity, deemed an essential element of collaborative stewardship
duties [25], is characterized as‘a sincere commitment to achieving a favorable result with an intention
[57] that goes beyond mere ‘formality’’ [49]. EIA exemplifies this integrity by facilitating a
consultative process and, at times, giving reasons for responding to concerns raised [58].

The duty to engage in collaborative efforts does not directly yield an environmental impact
evaluation, yet it lays the groundwork for the substance of conventional EIA regulations. Agreements
that integrate environmental review mechanisms thereby create duties for disclosure and dialogue
that are contingent upon the results of EIA. The specific protocols for these disclosures and
discussions vary depending on the unique circumstances and the intricacy of the assessment
framework. For instance, the Espoo Convention art. 3(1) mandates ‘timely notification’ of specified
activities that could result in considerable cross-border effects and connects this notification to the
duty to engage in consultations [58]. Article 5 says: the examination process relies on the EIA
documentation, aiming to alleviate or reduce the need for the initiating country to address the pertinent
issues [58]. The intent art. 6 is not merely to serve the interests of the affected nation; however, it is
crucial to clarify the findings emerging from the consultation process [58]. Treaties that do not
stipulate a detailed requirement for EIA (such as provisions that necessitate EIA only when there is a
potential for environmental damage, without delineating the required procedures, as seen in the Espoo
Convention or the Antarctic (Madrid) Protocol), still impose explicit obligations for notification and
consultation.

Therefore, the duty to collaborate offers a completely different justification for conducting
environmental impact assessments, one unrelated to the avoidance of damage, but rather to the
entitlement of states to be afforded ‘due respect’. A renewed focus on the obligation to cooperate
balances the interpretation of EIA procedures and substance.

3.2. The Threshold for Triggering EIA Is Unclear

The preceding section inferred that the ICJ predominantly views EIA as an obligation rooted in
customary international law. Nevertheless, to ascertain the relevance of EIA in the current context,
certain issues demand elucidation: Is it mandatory to conduct EIAs for every type of planning
endeavor? And if not, what are the specific conditions that necessitate states to perform EIA?

Previously highlighted, the concept of an EIA threshold originated from the 2010 Pulp Mill case
[25], wherein the ICJ declared EIA as an indispensable international legal obligation binding on all
countries. This stance taken by the ICJ was subsequentially endorsed and referenced by both the Law
of the Sea Tribunal and the PCA [25]. Concerning the international legal obligation of conducting
EIAs, the ICJ articulated in the Pulp Mill case that such assessments are imperative under general
international law when the proposed industrial activity poses risks and is likely to result in significant
adverse transboundary impacts, especially concerning shared resources [25]. The Pulp Mill case
stands as a pivotal precedent in defining the principles of TEIA regulations [59] and has been
recognized as‘the most significant international environmental law ruling issued by an international
judicial entity’[60].

In the Boundary Activities/Roads case, the 1CJ highlighted that to fulfill the responsibility of
preventing significant cross-border environmental damage, a nation is compelled to ascertain the
potential for such harm prior to initiating activities that could negatively affect another country's
environment, necessitating an EIA [5]. A classic instance is the Danube-Black Sea waterway project
in Ukraine [61]. The Romanian Government contended that Ukraine's proposal fails to adhere to the
national duties prescribed by the Espoo Convention for conducting transboundary environmental
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impact assessments [62], as well as the stipulations for public involvement in environmental decision-
making as outlined in the Aarhus Convention [63]. Romania called for the activation of the non-
compliance procedure under the Espoo Convention to evaluate Ukraine’s actions and pressed for a
return to conformity [64]. The Executive Committee eventually dismissed Ukraine’s stance that there
would be no considerable transboundary effect, acknowledging that the Bistro Canal's construction
could indeed have such an impact [65].

Following this, Ukraine revised its internal laws and carried out a joint cross-border EIA with
Romania to satisfy its international treaty commitments [66]. This demonstrates that the state
responsible for the planning must perform an initial risk evaluation based on tangible conditions to
establish if the proposed activity could result in severe environmental damage to another state [5].
Should a risk of severe harm be identified, the state is duty-bound to perform an EIA; conversely, if
it can be demonstrated that no risk is present, the requirement for an EIA 1s waived, a procedure
referred to as screening [67]. Hence, EIA are not mandatory for every activity.

In the boundary activities/road case, experts on both sides agreed that there was no risk of serious
transboundary environmental harm from river excavation activities, whereas it is more common in
actual disputes for experts on both sides to disagree on whether the planned activities are likely to
cause serious transboundary environmental harm. For example, Nicaragua and Costa Rica have
clearly opposing claims regarding the risk of serious transboundary environmental harm from Costa
Rican road construction activities [5]. The International Court of Justice has noted that preliminary
environmental impact assessments should be carried out by the state undertaking the activity [5], but
that this does not mean that the state has complete discretion; furthermore, in order to achieve the
objectives of the environmental impact assessment, it is necessary to clarify the general criteria to be
followed by the preliminary risk assessment to prevent the party to the planning activity from abusing
its rights and circumventing the EIA obligation. On this issue, the International Court of Justice
introduced part of the objective evaluation criteria in the boundary activity/road case, which indicates
that in determining whether there is a risk of serious transboundary environmental harm-the EIA
threshold-the court will consider the specific facts of the case [67].

Nevertheless, the court overlooked a pivotal consideration: what criteria does a state employ to
identify activities that entail a ‘substantial potential for cross-border damage’? The delineation of
these thresholds is fraught with ambiguity, an aspect frequently subject to criticism [68]. The court
provided little guidance, even less than the draft articles [69]. Upon reviewing particular actions in
Nicaragua, the ICJ simply acknowledged that it had ‘thoroughly inspected the evidence contained
within the case records, incorporating the submitted reports and the declarations provided by the
specialists summoned by the involved parties,” prior to determining that the required threshold had
not been met [25]. In the case of road construction in Costa Rica, a number of factors were noted-the
‘essence and scale of the project’ and the ‘context in which the project was implemented’ (including
its proximity to protected areas)-and the details were succinctly evaluated prior to determining that
the required standard had been met [5]. The judgment scarcely touches upon the methodological
approach, thus leaving ambiguity regarding the evaluation process-whether to gauge the
accomplishment of the scope at the initial phase or during the EIA.

However, the court's silence may well be at the heart of the issue. The ILC has categorically
rejected the suggestion to create a list of activities that carry a significant risk of transboundary harm,
arguing that such a registry would likely be incomplete and rapidly become obsolete due to the rapid
progression of technology [69]. Uncertainty might prompt countries to adopt a cautious approach,
assuming that the criteria have been met to protect against the risk of breaching their procedural
obligations. In essence, when faced with uncertainty, states may be spurred to either take or refrain
from certain actions. There exists a void in legal scholarship regarding whether ambiguity is
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advantageous, and a comprehensive grasp of this issue might necessitate a quantitative examination
of the accumulation of case law.

4. Conclusion

A full understanding of the court’s determination for the EIA path is important for adapting to the
future trend of EIA; it also underscores the significance of EIA processes. An EIA entails evaluating
the potential repercussions of proposed projects on the natural world. EIA is broadly acknowledged
as a fundamental mechanism for accomplishing objectives of sustainable development, with its
internationalization poised to become a pivotal movement in the times ahead [70]. Take, for instance,
the incident on August 24, 2023, when Japan initiated the release of water, contaminated by nuclear
waste and processed through the ‘Advanced Liquid Treatment System (ALPS)’j- a relic of the 2011
Fukushima disaster-into the Pacific Ocean [71]. Yet, the Japanese authorities are proceeding with
their discharge schedule expediently, bypassing the mandatory EIA; the conformity of this action
with EIA requirements has become a focal point of academic debate [72].

Consequently, an exhaustive examination of EIA methodologies could yield insights into resolving
such occurrences, with EIA documentation potentially serving as compelling ‘proof’ in future
disputes over environmental degradation. Furthermore, it is evident that the discourse on EIA within
the negotiations for international accords concerning the preservation and sustainable utilization of
marine biodiversity beyond national boundaries, as previously mentioned, will inevitably be shaped
by the International Court of Justice's precedents. The BBNJ Treaty [73], which was endorsed by the
UN on June 19, 2023, has incorporated the matter of jurisdictional tools, including EIA, as a central
component [74].

As a result, thorough readiness for Environmental Impact Assessment (EIA) can more effectively
satisfy the criteria for future EIA endeavors beyond the domestic boundaries. Delving into the core
of EIA prerequisites and their role in refining decision-making, the present EIA-related resolutions
are better equipped to clarify and define the community's interests within the context of global legal
benchmarks [75]. Traditionally, nations have been responsible for contemplating the well-being and
rights of other countries that might be affected by their actions-a topic of significant concern to legal
experts on the international stage [76]-however, there has been scant attention paid to the exact legal
frameworks required to fulfill these obligations [77]. EIA evaluations act as a crucial tool, yet to fully
leverage their advisory potential, a detailed scrutiny of the fundamental normative principles that are
integral to the EIA procedure is essential.

In summary, this paper holds that the court’s interpretation of environmental impact assessment is
incomplete. This is reflected in two aspects: (1) the court’s understanding of the uncertainty of EIA
threshold setting. The ICJ does not specify how it determines a ‘risk of significant environmental
harm’. (2) The court’s neglect of the obligation to cooperate may lead the court to interpret EIA too
much in its substance-as a technical tool; if the cooperation obligation is reintroduced, it will balance
the understanding of EIA’s procedural content. Thinking deeply about the methods to deal with the
above two shortcomings and comprehensively understanding the path of the ICJ’s determination for
EIA will have greater reference value and significance for future practice involving EIA.
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